Reviewingthe Job Search Requirement in
Workers Compensation Cases: When is a Job
Search Really Required

by Arnold G. Rubin

I. Introduction

Job searches have become intertwined
in the process of determining when pay-
ment of benefits in workers’ compen-
sation claims is appropriate. Many in-
. jured employees lose their entitlement
to workeis’ compensation benefits if
they do not participate in a job search,
or fail to do so in a reasonable manner.
A job search requires an injured em-
ployee to contact prospective employ-
ers to determine if employment js avail-
able based upon the employec’s age, edu-
cation, work experience, and work re-
strictions. ‘The job contact may be by
letter, fax, e-mail, telephone or in per-
son. Job searches are either self-directed
by the employee, or the job searches are
patt of a job placement program super-
vised by a vocational counselor hired by
either the injured employee or the em-
ployer.

This article will focus upon how job
searches impact upon the payment of the
following benefits under the Tilinois Work-
ers' Compensation Act: 1) temporary to-
tal clisability benefits, 2) maintenance ben-
efits, 3) wage loss benefits under Section
&(cD1, and 4) permanent disability benefits
undler the “odd-lot category.”

I1. Job Searches and Temporary
Total Disability Benefits

Reprinted with permission from Tial Journal of the Wiinois Trial Lawyers Association

A typical fact situation which of-
ten confronts workers’ compensa-
tion attorneys involves an injured
employee who has sustained a seri-
ous injury and, while under active
medical care, is advised by the treat-
ing doctor that he or she may re-
turn to work on a limited-duty or
light-duty basis. Many employers
do not have light-duty programs and
in those situations, the employee is
not offered a job by the employer
within the work restrictions. At this
point, the employee is receiving
weekly temporary total disability
checls as required under the Act.
It has been the position of some un-
reasonable employers and insurance
carriers that, under this scenario, the
injured employee must seek alter-
native employment, despite the fact
that the condition of ill-being has
not stabilized or reached maximum
medical improvement. In some
cases, employers suspencd temporary
total disability benefits if the injured
employee does not participate in a
job search. The issue, therefore, is
whether an injured employee, who
is still under active medical care and
is released for Jight duty, must par-
ticipate in a job search when his em-
ployer is unable to offer him light
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duty employment, in order to be
entitled to continued temporary to-
tal disability benefits,

Many injured
employees lose their
entitlement 1o workers’
compensation benefits
if they do not
participaie in a job
search, or fail to do
S0 in a reasonable
manner.

The Illinois Appellate Court re-
cently resolved this issue in  Free-
man United Coal Mining Company
v. Industrial Commission.! In the
Freeman case, the employee injured
both knees in an accident that occurted
on October 23, 1995. The employer de-
nied the employee’s claim for temporary
total disability henefits for the periods
from October 24, 1995, through De-
cember 2, 1996, and from September 3,
1997, through August 21, 1998, Initially,
the claim was denied on a causal rela-
tionship defense. That issue was re-
solved in the employee’s favor.

However, the employer had an addi-
tional argument claiming that temporary
total disability benefits were not appro-
priate for a period of time from Octo-
ber 31, 1997, through August 21, 1998.
The employee had a second knee sur-
gery on September 3, 1997, which
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started the second period of tem-
porary total disability benefits. The
employer argued that October 30,
1997, was set as the maximum medi-
cal improvement date for the
employee’s left knee injury. The
Commission had found that since
September 3, 1997, the date of sur-
gery, the treating physician had not
released the employee to return to
any type of work and that a total
knee replacement was being sched-
uled. The weating doctor had actu-
ally opined that the injured em-
ployee should not return to any type
of physical work. The employer in-
terpreted this as indicating that the
employee could perform light-duty
work. The employer argued that
the doctor did not indicate that the
employee was totally disabled from
all types of work and, therefore, tem-
porary total disability benefits should
cease as of October 30, 1997, The
Iltinois Appellate Court held that the
employee was entitled to continued
payment of temporary total disabil-
ity benefits for the period of time
after the employee was released to
perform light-duty work. The court
emphasized that the employee’s
condition of ill-being had not yet
reached a state of permanency, since
a knee replacement surgery was to
be scheduled. The court explained
that in determining when temporary
total disability benefits were appro-
priate “the dispositive question is
whether the employee’s condition
had ‘stabilized’.”* The court further
stated “the duration of temporary
total disability is not defined by
whether an employee can find a job
somewhere else.”

The court rejected an argument ad-
vanced by the employer setting forth that
the employee has an obligation to seek
alternative employment through a job
search when released for light duty, yet
still under active medical care, The court
specifically stated that an argument
which focuses on whether an employee

is available for work in some other ca-
pacity and could and should have sought
alternative employment misses the mark
in temporary total disability cases.* The
court again emphasized that the disposi-
tive question is whether the employee’s
conditionthas stabilized.> The Illinois
Appeilate Couit upheld the finding of
temporary total disability from October
31, 1997, through August 21, 19985

The result would have been different had
the employee rejected a job offer, by the
employer, within his restrictions. That
was not the case in Freeman.

The court again
emphasized that the
dispositive question

is whether the
employee’s condition
bas stabilized.

The finding of the Illinois Appel-
late Court in Freeman is consistent
with an earlier decision in Whitney
Productions, Inc. v. Industrial Com-
mission.” In Whitney, the employee
sustained an injury to his right hand
on October 12, 1992, and was un-
able to perform certain work duties.
He was laid-off from his employer
at the end of the work week for rea-
sons unrelated to his injury. He did
apply for unemployment compen-
sation and began searching for em-
ployment as a warehouse manager.
Subsequently, on October 29, 1992,
the employee was diagnosed with
a fracture to his right hand and was
advised to restrict his work activi-
ties to light-duty with no lifting over
25 pounds. The Commission
awarded the employee temporary
total disability benefits for 23-6/7
weeks? The Illinois Appellate Court
affirmed the Commission finding,
which awarded temporary total dis-

ability benefits, based on the follow-
ing rationale: 1) the employee was
under active medical care, 2) the em-
ployee was under work restrictions,
3) the employee was not provided
a job within his restrictions, and 4)
the employee had been laid-off by
his employer.” The court also
pointed out that an employee
should not be denied compensation
merely because he attempted to
work as long as he could after the
injury. The employvee had been
working light duty until the layoff,!?
The Tllinois Appellate Court did not
mandate that the employee perform
a job search following the [ayoff.

The finding of the court in Whitneyis
consistent with an earlier holding of the
Hlinois Appellate Court in Ford Motor
Companryw Incdustriad Commision Tn Fored
Motor Company, the employee sustained
an injury to his right ankle on Decem-
ber 5, 1978. He sustained a second in-
jury involving his ankle on June 11, 1980.
Following the second accident, the em-
ployee was advised to return to work
with specific restrictions. Thereafter, a
general layoff occurred on June 30,
1980. The employee went back to his
regular job on August 25, 1980. The
employee did not receive any temporaty
total disability benefits covering the pe-
riod from June 30, 1980, through Au-
gust 25, 1980, the period of the layoff.
The Tlinois Appellate Coust ruled that
the employee was entitled to temporary
total disability benefits during the lay-
off petiod™ The court emphasized that
neither the abifity to do light-duty work
nor the non-receipt of medical treat-
ment precludes a finding of temporary
total disability.'?

The Tllinois Appellate Cout cited with
approval the holding in Ford Motor Com-
panyin the decision of National Lock
Compartyv, Fndustrial Commission In
National Lock, the employee sustained
four different injuries involving her low
back between August 2, 1979, and Sep-
tember 2, 1981, Following the fourth
accident, she obtained medical care
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that included a surgical procedure
peiformed on her low back, She
was released to return to work on
July 27, 1982, with a lifting restric-
tion. She actually returned to work
within the restriction on September
2,1982, She continued to work until
the date of her layoff, September 12,
1982. The employee was subject to
a general layoff. The issue on ap-
peal was whether or not the em-
ployee was entitled to temporary
total disability benefits following the
general layoff in September 1982,
because economic conditions had
precipitated layoffs rather than the
employee’s physical condition.® The
court ruled that the employee was en-
titled to the payment of temporary to-
tal disability benefits during the pe-
riod of time that she was under a work
restriction following the layoff. She
was entitled to benefits until April 16,
1983, when the employer offered her
a job within her restrictions.’® In this
case, there was no requirement macle
for the injured employee to seek al-
ternative employment within her re-
strictions,

If the vocational
rebabilitation
program is focused on
job placement, then the
employee must partici-
pate in a diligent job
search in order to be
entitled to receive
maintenance benefits.

The Commission recently consid-
ered this issue in Bolstad v. Seven
Bridges Country ClubY In Bolstad,
a beverage cart worker at a country
club sustained a fracture of her right
lower extremity. During the

employee’s recovery period, she
was released to return to sedentary
work. This release occurred prior
to reaching maximum medical im-
provement. The employer did not
offer the employee work within her
restrictions. In citing from the pre-
viously summarized Freeman case,
the Commission stated that it did not
matter whether an employee could
or should look for alternative
work.® The dispositive test in de-
termining an employee’s entitlement
to temporary total disability is
whether the condition had stabi-
lized. Since the employee had not
reached maximum medical im-
provement, temporary total disabil-
ity was awarded, although she had
been given a release for sedentary
work during her recovery period.”

Similarly, the Commission issued an-
other decision on August 6, 2001, con-
sistent with its finding in Bofstad. The
Commission confirmed a finding of
temporary total disability in the case of
MeKindeyv. Philips Gelschow Compary® Tn
McKinley, the employee was a fifth-year
apprentice pipe-fitter. He sustained an
injury on June 26, 2000, to his low back.
Following the accident of June 26, 2000,
the employee sought medical care and
it was determined that he had herniated
discs at two levels in his low back. The
employee was immediately placed under
a light-clury restriction on June 29, 2000,
He continued working for the employer
within the light-cuty restriction until he
was laid-off on July 20, 2000. Follow-
ing the layoff, the employee remained
under the active medical care of his
treating physician. He was also exam-
ined by a physician chosen by the em-
ployer under Section 12 of the Act,
Both doctors agreed that the employee
was a candidate for surgery for his low
back. Atthe hearing, the apprentice
coordinator for the union testified that
an apprentice must be able to perform
his full-range of job duties if he is sent
out to a job site. He pointed out that it
was not the policy of the union to sendl

apprentice pipe-fitters out to work in a
light-duty capacity. The Arbitrator
awarded the employee temporary total
disability benefits from July 20, 2000,
through January 5, 2001, the date of
Arbitration. The Arbitrator found that
the employee’s condition of ill-being had
not stabilized and that he remained un-
der the active medical care of a treating
physician during the temporary total dis-
ability period in dispute. The Arbitra-
tor also determined that the employee
had petformed worik in a light-duty ca-
pacity for the employer until he was kaid-
off. The Arbitrator rejected the
employer's argument that the worker was
obligated to participate in a self-directed
job search to obtain alternative employ-
ment, The argument was not only re-
jected by the Arbitrator, but also formed
the basis for an award of penalties un-
der Sections 1910 and 19(D) of the Act.

The Arbitrator held that the conduct
of the employer had been unteasonable
and vexatious and that the employer had
formulated a defense that had no basis
under present case law. This award of
temporary total disability was affirmed
by the Commission. ‘There was a slight
modification to the 190 award with re-
gard to the number of days upon which
the 19(D) penalty was assessed. How-
ever, the 19(k) penalty and attorney fees
under Section 16 and temporary total
disability benefits for 24-1/7 weeks was
affirmed ®

IIL, Job Searches and

Maintenance Benefits
Section 8(a) of the Workers’ Compen-
sation Act sets forth that an injurec em-
ployee is entitled to receive payment for
treatment, instruction, and training nec-
essary for the physical, mental, and vo-
cational rehabilitation, including all
maintenance costs and expenses inci-
dental thereto,” Maintenance is usu-
ally considered to be a payment that an
injured employee becomes entitled
to following the date determined for
maximum medical improvement.
Maintenance is normally paid when
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the employee is no longer tempo-
rarily totally disabled, but is involved
in a vocational rehabilitation pro-
gram. If the vocational rehabilitation
program is focused on job place-
ment, then the employee must par-
ticipate in a diligent job search in
order to be entitled to receive main-
tenance benefits.

The court emphatically
stated “maintenance
and temporary total

disability are separate

and distinct benefits.”

This principle was established by
the Illinois Appellate Court in Manis
v. Industrial Commission.”® In
Manis, the employee sustained an
injury on February 8, 1998, involv-
ing her left shoulder. She eventu-
ally underwent a cervical fusion and
was released to return to work with
specific work restrictions in August
1998. She was subsequently advised
to return to work with no restric-
tions. However, the employee con-
tinued to experience pain and even-
tually sought additional treatrent.
On November 7, 1998, the treating
physician advised the employee to
seek a job not requiring constant
motion of the arm, shoulder, and
neck. The employee sought recov-
ery of temporary total disability ben-
efits and was awarded benefits for
a period of 66-3/7 weeks. The Com-
mission reduced the award to 33-4/
7 weeks.? The circuit court re-
versed the Commission and ordered
vocational rehabilitation.®® The ap-
pellate court reviewed the issue as
to whether the award for temporary
total disability benefits was appro-
priate. The appellate court deter-
mined that the statement made by
the employee’s treating physician,

recommending a change of occu-
pation, could imply that the treat-
ing physician felt that the condition
was permanent.® The court deter-
mined that since the disability had
become permanent, it was no longer
temporary. The court held that the
employee was not entitled to tem-
porary total disability benefits after
November 7, 1998.% Since the
record was silent on the issue of
vocational rehabilitation, apparently
not requested by the employee, the
court decided not to address
whether vocational rehabilitation
was appropriate.

Once the condition of ill-being
reaches maximum medical improve-
ment, it can be argued that the employee
is no longer entitled to receive tempo-
rary total disability benefits. Assuming
permanent light-duty restrictions and an
employerwho will not take the employee
back to work at his or her former job,
then the Merds court, #n dicta, requires
that a demand be made by the employee
for vocational rehabilitation services in
order to sustain an award for mainte-
nance benefits.?

If vocational rehabilitation is autho-
ized, and if the employee participates
in a vocational rehabilitation program,
it appears that the proper designation
for the benefits that the employee re-
ceives is that of maintenance under Sec-
tion 8(a), rather than temporary total dis-
ability benefits. The maintenance ben-
efit is normally equal to the temporary
total disability benefit.

The coutt in Freemaridoes address the
distinction between maintenance ben-
efits and temporary total disability ben-
efits® The Freeman court assumed a
situration as set foith immediately above
in distinguishing between temporary
total disability benefits and maintenance
benefits. The court explained that there
may, indeed, be instances when tempo-
rary total disability benefits cease but
maintenance benefits for vocational re-
habilitation continue. The court ex-
plained that entitlement to vocational

rehabilitation is established when there
has been a reduction of earning power
due to an employment-related injury and
that vocational rehabilitation will in-
crease the employee’s earning capacity.
The court further explained that in many
cases the fact of the reduction in an
employee's earning capacity cannot be
established until the nature and extent
of the permanent disability is known.*
Evidence that an employee can be re-
trained for jobs other than the one he
or she was doing when injured does not
necessarily establish maximum medical
improvement. The court emphatically
stated “maintenance and temporary to-
tal disability are separate and distinct
benefits.”* Maintenance benefits ap-
ply when the employee begins the voca-
tional rehabilitation process.

If the vocational rehabilitation pro-
gram is focused on job placement, then
cooperation ina job search, although not
relevant for determining entitlement for
temporary total disability benefits, is rel-
evant in determining entitlement to pay-
ment of maintenance benefits under
Section 8(a). The Commission clearly
mandates diligent job searches in order
to support a finding that the employee
would be entitled to continued mainte-
nance benefits.

In Williamsv. Dartnell Printing?® the
Commission held that the employee hacl
performed a diligent job search and was
therefore entitled to maintenance ben-
efits under Section 8(a) of the Act. In
Willicms, the employee was 57 years old
and had been employed as a paper cut-
ter with the employer for ten years. His
job cuties required repetitive use of both
hands. The employee received treatment
for lateral epicondylitis of the right fore-
arm and carpal tunnel syndrome on the
right side. The employee was advised
that he should limit his work activities
to no lifting over ten pounds and no re-
petitive work activity with his right up-
per extremity. The Commission ruled
in the employee’s favor on the issue of
medical causal relationship.™

The Commission also resolved the is-
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sue of temporary total disability and
maintenance benefits. The employee
remained under the medical care of his
treating physician until January 12, 1999.
Atthattime, the employee was provided
with new work restrictions of lifting no
more than five pounds and no repetj-
tive lifting. The Commission deter-
mined that the employee had reached
maximum medical improvement as of
that date. Following the determination
that the employee had reached maxi-
mum medical improvement, the Com-
mission awarded the employee mainte-
nance benefits under Section 8(a) of the
Act from January 13, 1999, the date af-
ter he had reached maximum medical
improvement up to the Arbitration hear-
ing® To support the maintenance ben-
efit, the Commission found that the
employee had engaged in a “credible job
search based on his testimony and medi-
cal restrictions.”  The credible job search
included nineteen job attempts in Ilinois,
twenty job attempts in Louisiana, and
contact with his union, which was also
assisting in seeking employment for the
injured employee within his restrictions.
This case should be contrasted with the
Manis case described above. In Manis,
there was no evidence of any type of dili-
gent job search following the determina-
tion of maximum medical improve-
ment.*®

A question bas arisen
in wage loss claims as
to whether a diligent
job search is required
by an employee in
order to be entitled
to an award for wage
differential benefits
under Section 8(d)1 of
the Act.

In contrast to the Williams case
cited above, an employee was en-
titled to temporary total disability
benefits or maintenance benefits
where the employee did not par-
ticipate in a diligent job search.
There were exceptional circum-
stances in this case to obviate the
need for a diligent job search. This
issue was presented in the Illinois
Supreme Court case of Archer
Daniels Midland Company v. Indus-
trial Commission.?® In this case, the
employee sustained an injury to his
low back while performing his job
duties for the employer. The low
back injury prevented the employee
from returning to his previous oc-
cupation as a turbine operator. The
uncontested medical evidence es-
tablished that the employee’s pliysi-
cal restrictions included lifting no
more than 30 pounds and limitations
with regard to bending, stooping
and standing. The employer did not
provide the employee a job within
the restrictions.

Rather, the employer provided the em-
ployee with vocational rehabilitation
counseling. The vocational counselor
agreed that the employee should be en-
rolled in a locksmithing correspondence
course. The course started in late-May
1985 and was completed in December
1985. After completing the
locksmithing course, the employee
made no attempt to secure employ-
ment. Just before completing the
course, the employee stated that he
had contacted several possible em-
ployers and he was informed that
no locksmithing jobs were available.
The vocational counselor also testi-
fied, based on the particularized
market studies and personal knowl-
edge of the labor market, that no
jobs were available in this area for
the employee. The Illinois Supreme
Court pointed out that the employee
would generally have the burden of
establishing the unavailability of
employment to a person in his par-

ticular circumstances.® The court
emphasized that “diligent but unsuc-
cessful attempts to find employment
will satisfy this burden.” However,
under the facts of this case, the court
pointed out that the employer only
provided the employee with a
locksmithing correspondence course.
The employer did not offer the em-
ployee any appropriate light-duty

.work and made no showing that

other suitable light-duty work, includ-
ing locksmithing, was available for
hirm. %

Under the facts of this case, the Tili-
nois Supreme Court awarded the em-
ployee additional temporary total disabil-
ity benefits. Upon closer review of this
case, it appears that the Illinois Supreme
Court should have distinguished be-
tween temporary total disability benefits
and maintenance benefits. The court
had pointed out that the injured em-
ployee was already under permanent
work restrictions® There should have
been a finding that the employee had
reached maximum medical improve-
ment. Once the employee began the
locksmithing correspondence course,
maintenance benefits under Section 8(a)
should have been awarded to the em-
ployee.

A review of cases from the Ilinois
Appellate Court and Illinois Supreme
Court reveals that the courts often
use the terms temporary total dis-
ability benefits and maintenance
benefits interchangeably. However,
it does appear that in more recent
cases, the Commission, and the Tlli-
nois Appellate Court are attempting
to distinguish these particular terms.
This is especially clear in the Free-
man case.

1V. Job Searches and Wage
Loss Claims Under
Section 8(d)1 of the Act
Section 8(d)1 of the Illinois Work-
ers’ Compensation Act allows recov-
ery for wage loss differential ben-
efits for injured employees.® In this
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type of case, the injured employee,
due to an injury resulting in perma-
nent work restrictions, is required
to change jobs and obtain suitable
employment within his restrictions.
In the event that a wage loss results,
the employee then receives benefits
representing a percentage difference
between his current earnings and
those which he would be able to eamn
in the previous employment.

A question has arisen in wage loss
claims as to whether a diligent job
search is required by an employee
in order to be entitled to an award
for wage differential benefits under
Section 8(d)1 of the Act. The lllinois
Appellate Court has addressed this
issue in wage loss claims, just as the
court addressed the applicability of
job searches in the temporary total
disability setting in the Freeman
case.® ‘The court has arrived at the
same result in that it has determined,
just as in the temporary total disabil-
ity setting, that diligent job searches
are not necessary in order to sup-
port an award under Section 8(d)1
of the Act.

The court specifically considered
this issue in the leading case of
Gallianetti v. Industrial Commis-
sion¥ In Gallianetti, the injured
employee was working as a tree-
trimming crew foreman when he
sustained an injury to his left elbow
on July 3, 1992. The eibow injury
required multiple surgical proce-
dures. The employee underwent a
functional capacity evaluation in
August 1994, and it was determined
that he would be unable to return
to his normal job duties as a tree-
trimmer. The employer did not of-
fer the employee a job within the
restrictions. From September 1994
through September 1995, he con-
tacted several prospective employ-
ers regarding employment. The ef-
forts were fruitless. Although, the
employer did not offer the employee
vocational rehabilitation services, a

labor market survey was prepared
by the employer’s vocational expett,
The employee also contacted the
employers listed in the labor mar-
ket sutvey. He did not obtain a job
with any of the employers listed in
the labor market survey, However,
he did evenmally obtain full-time
employment earning $5.50 per hour.

The employee sought an award under
Section 8(d)1, based on a wage differ-
ential claim. The Commission had
awarded the employee 60% loss of use
of the person as a whole, pursuant to
Section 8(d)2 of the Act,® However,
the llinois Appellate Court held that
the Commission was prohibited from
awarding a percentage of the per-
son as a whole where the injured
employee had presented sufficient
evidence to show a loss of earning
capacity.® The court explained that
in proving a wage differential award
under 8(d)1, the injured employee
must prove partial incapacity that pre-
vents him from pursuing his usual
and customary line of employment
and an impairment of earnings.*
The employer argued that the injured
employee was not entitled to a wage
differential award because he did not
secure suitable employment within
his restrictions. The employer argued
that the job search was “minimal” in
both number and geographical scope
of employers contacted. The em-
plover also contested the wage dif-
ferential award since the employee
did not provide documentation to
support his claims that prospective
employers did not have available
work for him within the restrictions.

The court rejected the argument of
the employer and specifically stated:
“There is no affirmative requirement
under Section 8(cD1 that an employec
even conduct a job search. Rather. ..
an employee need only demonstrate an
impairment of earnings.” The coutt
pointed out that evidence of a job search
is but one way to show impairment of
eamings.® The court concluded that

the type of job that the employee could
perform was clearly severely restricted.
The court commented that the em-
ployee regularly inquired about positions
that were essentially unskilled jobs. The
coutt also explained that while the em-
ployee did not present any physical docu-
mentation regarding the job search, he
did name all of the employers for which
he applied for positions. The employee’s
testimnony was sulficient evidence regard-
ing the nature and extent of the job
search” The Hlinois Appellate Court
held that the employee had demonstrated
his entitlement to a wage differential
award under Section 8(d)Y of the Actand
the case was remanded to the Com-
mission for determination as to the
amount of the award, as well as the
effective date.

The focus of the
analysis in
determining “odd-lot
permanent total
disability” is the
degree to which the
employee’s medical
disability impairs his
or ber employability.

The Gallianetti decision is signifi-
cant in terms of its discussion re-
garding the relationship of job
searches to awards under Section
8()1 of the Act, Wirilten, detaifed
job searches are simply not required
to support an award under Section
8(d)1 of the Act. Although the job
search may assist in determining
whether there is an impairment of
edrning capacity, there is no spe-
cific requirement as to the number
of job contacts or manner of job con-
tacts. Once again, this is a require-
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ment not necessarily applicable for
an award under Section 8(d)1 of the
Act.

Thus, just as in the temporary (o-
tal disability setting, it is clear that a
job search is not mandated for en-
tittement to an award under Section
8(d}1 of the Act. From the
employee’s perspective, however, it
certainly assists a claim under Sec-
tion 8(cD1 of the Act if the employee
has regularly contacted prospective
employers prior to accepting a job
within the employee’s restrictions.
The information obtained through
a job search may assist in proving
the impairment of earning capacity
requirement and the suitable em-
ployment requirement. However,
the absence of a job search, in and
of itself, does not preclude an award
under Section 8(d)1 of the Act.

V.Job Searches and Permanent
Total Disability Benefits

The Nlinois Supreme Court set forth
the requirements for proving entitle-
ment for permanent total disability ben-
efits in £k, Moore Comparyv. nduistricl
Compnission®  In E.R. Moore, the Iilinois
Supreme Court affirmed the finding of
the Commission that the employee was
permanently and totally disabled. ‘The
linois Supreme Court stated that an
employee need not be reduced to total,
physical, and mental incapacity before
total and permanent disability compen-
sation can be awarded.” The count fur-
ther explained that evidernce that an
employee has been or is able to carn
occasional wages or to perform certain
uselul services neither precludes a find-
ing of total disability nor requires a find-
ing of partial disability.® The court ex-
plained that an employee is totally clis-
abled when he or she cannot perform
any services except for which no rea-
sonably stable labor market exists.” It
is the E.R. Moore case that establishes
what is referred to as the “odd-lot cat-
egory” in permanent total disability
claims.® The focus of the analysis

in determining “odd-lot permanent
total disability” is the degree to
which the employee’s medical dis-
ability impairs his or her employ-
ability. The Commission must con-
sider the employee’s age, experi-
ence, training, and capabilities.®!

According to the couit in E.R. Moore,
it is the employee’s initial burden of
proving the extent of disability to show
that, as a result of the work-related in-
juty, she is unable to perform or obtain
regular and continuous employment for
which she is qualified. Once the em-
ployee has met this burden, the burden
then shifts to the employer to come for-
ward with evidence establishing that the
employee is capable of engaging in some
type of regular and continuous employ-
ment® The employee in %R Moorehad
testified to submitting applications to
two factories and had continued to look
for employment within her restrictions.
The employee had suffered from a case
of general dermatitis and would remain
cured as long as she avoided returning
to her former employment. The lim-
ited job search that was performed hy
the employee in E.R. Mooresatistied the
initial burden of proof that the em-
ployee was unable to perform or obtain
regular or continuous employment for
which she was qualified.

"The TMinois Supreme Court determined
that although the employee could pei-
form certain types of work without en-
dangering her health, under the circum-
stances of the case, it was incumbent
upon the employer to prove not only
what jobs these might be, but more im-
portantly, that stich jobs were 1easonably
available to a person in the employee’s
position® ‘The employer did not meet
its burden. The Ilinois Supreme Court
affirmed the Commission’s finding as to
permanent total disability.

A different result was reached by the
Illinois Appellate Court in 2 recent case
confronting the issue of “odd-lot per-
manent total disability” and the suffi-
ciency of a job search. In Alexanderv.
Industrial Commission,® the Illinois

Appellate Court affirmed the Com-
mission finding that the employee
had failed to prove that he was per-
manently and totally disabled be-
cause he failed to demonstrate that
he fell within the “odd-lot cat-
egory.”® In Alexander, the em-
ployee had sustained a back injury
resulting in surgery, A functional
capacity evaluation was completed
and the employee was released to
return to light to medium work.
Specifically, the treating doctor re-
leased him to return to work with
permanent restrictions of lifting no
more than 25 pounds and limitations
regarding bending, squalting, and re-
petitive stair climbing. Subsequently,
the restrictions were limited further
50 as to restrict the employee to sed-
entary work only.

Vocational rehabilitation services
were provided to the employee by
the employer. The vocational coun-
selor recommended that the injured
employee be placed in a machine
operator position in a manufactur-
ing setting. The vocational counse-
lor was taking into consideration the
employee’s lack of education, high
pre-injury wage, felony conviction,
and “unrealistic expectation of want-
ing to earn $18.00 per hour,”® The
vocational counselor assisted the
employee in preparing a resume,
He was also instructed as to how to
present himself, and how to fill out
applications. He was also provided
with job contacts. From February
11, 1994, to May 20, 1994, the em-
ployee made 431 job contacts. Most
of those he obtained on his own.
Job logs were kept and the logs
were submitted to the vocational
counselor. The employee had re-
ceived three or four interviews, but
no job offers.

He was successful in obtaining em-
ployment with the Racine Electric Com-
pany in June 1994, However, the job
cuties were in direct conflict with the
doctor’s restrictions. The owner of
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the company contradicted the
employee's testimony relative to
whether the job was within the work
restrictions. The owner stated that
he was aware of the employee’s re-
strictions and advised him to work
at his own pace. The employee was
eventually laid-off from this job.
After the employee ceased employment
with the Racine Electric Company, he
began his own job search in which he
contacted approximately 86 cornpanies.
This job search lasted from July/August
1994 to February 1995,

The vocational counselor testified at
the Arbitration hearing, The voca-
tional counselor testified that she
had reviewed the job contacts made
by the employee. The vocational
counselor had asked the employee
to make 10 to 15 job contacts by
telephone and two or three in per-
son each day. The vocational coun-
selor advised that the employee
failed to meet those quotas. The
employee made approximately five
contacts per day. The vocational
counselor had contacted some of the
employers listed on the employee's
log sheets. She stated that there
were inconsistencies in the job log
sheets and she also criticized the em-
ployee for contacting employers for
jobs for which he was unqualified.
Another vocational expert testified
that the employee was not comply-
ing with the efforts to secure em-
ployment and that the employee
was not fulfilling the job search re-
quirements of the vocational coun-
selor. The Arbitrator, who first heard
the evidence in this case, found that
the employee was not unfit to per-
form any tasks except for which no
stable labor market existed. The Ar-
bitrator found that the employee
could perform sedentary work.
However, the Arbitrator pointed out
that the employee had failed to
show the unavailability of work
through a diligent but unsuccessful
job search.®” The testimony of the

employer’s vocational experts was
relied on by the Arbitrator. It was
determined that the employee's ef-
forts in the job search were deficient.
The Arbitrator also reviewed the
employee’s job search subsequent
to the termination of the vocational
rehabilitation services. The Arbitra-
tor noted that the employee made
contacts with the same companies
that were previously contacted
when working with the vocational
counselor. The Arbitrator specifically
stated in the decision: “The facts,
taken as a whole, demonstrate that
the employee’s job search was less
than the diligent job search neces-
sary to prove that {the employee] was
unemployable as a result of his age,
education skills and position.”® The
Arbitrator concluded that the em-
ployee did not fall within the “odd-
lot category” and instead awarded the
employee disability to the person as
a whole to the extent of 50%.

The Illinois Appellate Court, in af-
firming the decision of the Commis-
sion, held that an employee may
meet his burden of proof in estab-
lishing an “odd-lot permanent total
disability” by showing: 1) “diligent
but unsuccessful attempts to find
work,” or 2) “that, in light of
plaintiff’'s age, experience, training
and education, he is unable to per-
form any but the most menial tasks,
for which no stable labor market
exists,”®

The Tllinois Appellate Court also em-
phasized that the Commission decision
was based on the employee’s failure to
conduct a diligent job search.”” The II-
linois Appellate Court pointed out that
the Commission did not find the
employee’s testimony credible as to the
number of contacts that he had made.
The court also emphasized that the
Comimission’s decision was based pri-
marily on the insufficient quality and in-
sufficient duration of the employee’s
contacts, rather than on sheer num-
bers.”!

Justice Rarick issued an enlightening
concurring and dissenting opinion. He
concurred with the decision as to the
validity of the Commission's decision,
but disagreed with the conclusion as
to the permanent total disability find-
ing. His dissenting opinion echoes
the frustration of the Petitioner’s bar
regarding the arbitrary requircments
set by vocational counselors.

Justice Rarick
specifically criticized
the Commission for
deferring to a
vocational
rebhabilitation
counselor’s arbitrary
requirements for what
constituted
a diligent search
Jjor work.

Justice Rarick specifically criticized
the Commission for deferring to a
vocational rehabilitation counselor’s
arbitrary requirements for what con-
stituted a diligent effort at a job
search. Justice Rarick stated: “The
Arbitrator simply allowed the
employer’s vocational expert to de-
termine what was diligent and, in
so doing, abrogated her responsi-
bility. Moreover, I do not helieve
that any rational finder of fact could
say that Alexander’s job search was
inadequate.” Justice Rarick empha-
sized that, in absence of the job
search, there was sufficient evidence
because of the employee’s age,
training, education, and experience
to support a finding of “odd-lot per-
manent total disability.””* Justice
Rarick’s comments should certainly
be useful to any employee’s attor-
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ney who may question the arbitrary
requirements set forth by vocational
rehabilitation counselors practicing
in the workers’ compensation field.
Unfortunately, many vocational
counselors focus on quantity rather
than quality in determining a voca-
tional rehabilitation program.

The finding of the Illinois Appel-
late Court in Alexander is cleatly
contrasted with the finding of the
coutt in Reliance Elevaior Company
. Industrial Commission.”™ In Re-
liance, the injured employee was
employed as an elevator mechanic.
He sustained injuries to his low back
and right shoulder on July 27, 1992.
He was eventually advised to return
to work with specific work restric-
tions. The employer was unable to
provide the injured employee with
employment within his restrictions.
The employer did provide the em-
ployee with assistance in obtaining
alternative employment. The em-
ployee had requested retraining, but
the employer balked and denied that
request. Only job placement ser-
vices were authorized. Under the
direction and supervision of the
vocational counselor, the employee
began a job search. At that point,
the services of the vocational coun-
selor were terminated by the em-
ployer. The employee continued job
search activities from June 1994 up
to the date of Arbitration, July 13,
1995. The job search consisted of
contacting over 3,600 potential em-
ployers by the date of Arbitration,
No job offers were provided to the
employee. A vocational rehabilita-
tion counselor hired by the em-
ployer testified that the employee
was not placeable and was not a
candidate for retraining. Proofs were
closed at Arbitration on September
7, 1995, Between the Arbitration
hearing dates, on July 24, 1995, the
employer offered the employee a
job that provided full pay and ben-
efits, Tt involved delivering materi-

als, picking materials up, identify-
ing parts and various other light
duties. The position was not ac-
cepted. The Arbitrator concluded that
the job offer was “made solely to
avoid liability under the Workers’
Compensation Act, and not for the
purpose of providing legitimate em-
ployment to [the employeel.” The
Arbitrator also noted that the posi-
tion that was being offered to the
employee was non-union and was
normally compensated at $10.00 per
houy, yet it was being offered to the
employee at full-union wages and
benefits, a compensation package in
excess of $44.00 per hour. The Arbi-
trator awarded permanent total dis-
ability benefits. This finding was af-
Frmed by the Commission,

The Ilinois Appellate Court held
that the employee met his burden
of establishing his entitlement to an
“odd-lot permanent total” under the
E.R. Moore case.”> He met his bur-
den by completing “an exiensive job
search, contacting over 3,600 poten-
tial employers.”” The illinois Ap-
pellate Court also commented on the
job offer that was made by the em-
ployer. The court determined that
the job offer was a sham and de-
signed to circumvent the employer’s
responsibility under the Act. The
Ilinois Appellate Court emphasized:
“employers must not be allowed to
defeat an injured employee’s entitie-
ment to a disahility award by mak-
ing sham job offers.””

VI. Conclusion

The purpose of this article has
been to point out when job searches
are required in order for an injured
employee to obtain payment of dif-
ferent types of weekly workers’
compensation benefits: 1) tempo-
rary total disability, 2) maintenance,
3) wage loss, and 4) permanent to-
tal disability. After reviewing sev-
eral cases from the Illinois Supreme
Court, Illinois Appellate Court and

Illinois Industrial Commission-and
giving special emphasis to the re-
cent Ilinois Appeilate Court case of
Freeman v. Industrial Commis-
sion,”® it appears that job searches
are not required in all instances. If
an injured employee seeks tempo-
rary total disability benefits, there is
no requirement for a diligent job
search. However, if the injured
employee seeks maintenance ben-
efits as part of a vocational rehabili-
tation program involving job place-
ment, then a reasonable and dili-
gent job search may be appropriate
as part of the overall vocational re-
habilitation program. Obviously, if
the vocational rehabilitation pro-
gram is education based only, then
a job search would not be required
in order to be entitled to mainte-
nance benefits. A job search is not
necessary in order to be entitled to
the wage loss differential benefit un-
der Section 8(d)1 of the Act. How-
ever, in establishing an “odd-lot
permanent total disability,” it may
become relevant and a condition
precedent in order to establish en-
titlement to permanent total disabil-
ity benefits.

*Mr. Rubin acknowledges the research
and editing contribution of Cameron B.
Clark, an associate with the Law Offices
of Arnold G. Rubin, Ltd., in connection
with the preparation of this article.
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